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CPI Nl ON AND ORDER

Respondent has appealed fromthe initial decision of
Adm ni strative Law Judge WlliamE Fower, Jr., served Decenber
29, 1994, denying applicant's application for $2294.80 in
attorney fees and expenses pursuant to the Equal Access to
Justice Act (EAJA), 5 U.S.C. 504.' For the reasons discussed

bel ow, respondent's appeal is denied, and the initial decision

1 A copy of the initial decision is attached.
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denyi ng EAJA fees is affirned.

Backgr ound

The underlying proceeding fromwhich this EAJA application
arose was initiated on Novenber 1, 1993, when applicant filed an
"appeal " from what he characterized as an unlawful "indefinite
suspensi on"” of his permanent commercial pilot certificate.
Applicant had surrendered his permanent pilot certificate to the
FAA sone five nonths earlier, pursuant to an energency order
suspending his DC-3 type rating pending a successful re-
exam nation of his qualifications to hold that type rating. On
t he assunption that applicant would regain his DC 3 rating upon
undergoi ng the re-exam nation, the Adm nistrator had at that tine
issued hima tenporary comrercial pilot certificate (wthout the
DC-3 type rating).?

The | aw judge and the Board uphel d the energency

suspensi on,® and applicant pursued an (ultimately unsuccessful)

2 The Administrator's position throughout this proceeding
has been that it is "standard practice" in cases involving
suspension of a rating pending re-examnation to issue a
tenporary certificate without the disputed ratings. The
Adm ni strator indicated that he woul d have continued to issue
applicant tenporary certificates until he either re-qualified for
his DC-3 rating (thus entitling himto a return of his original
permanent certificate), or "sonme other action" becane
appropriate. Presumably, the "other action"” could nean issuance
of a permanent certificate without the DC-3 rating because
applicant failed to re-qualify, or -- as occurred in this case --
i ssuance of a permanent certificate bearing subsequently-acquired
ratings. This practice of issuing tenmporary certificates pending
re-exam nation -- an apparent attenpt to avoid unnecessary
paperwork -- does not strike us as unreasonabl e.

® Administrator v. Reinhold, NTSB Order No. EA-3973 (1993).
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appeal to the United States Court of Appeals for the Eleventh
Crcuit. Because the case was still on appeal and applicant had
not yet re-qualified for his DC-3 rating when his tenporary
certificate expired (120 days after its issuance), the
Adm ni strator issued himanother tenporary certificate, with a
cover letter dated October 13, 1993. In that letter, the
Adm ni strator informed applicant that, if he w shed, he could
obtain a permanent commercial certificate without the DC 3 rating
by subm tting an appropriate application. The Adm nistrator
war ned, however, that such an application "would in effect be a
per manent surrender of your DG-3 rating."*?

It is fromthis October 13, 1993, letter that applicant
"appeal ed"®> to the Board. Applicant clainmed the letter was an

appeal abl e order under section 609 of the Federal Aviation Act

* Despite applicant's clains that there is no authority for
this statenment, it seens consistent with 14 CF. R 61.27, which
provi des:

8 61.27 Voluntary surrender or exchange of certificate.

The hol der of a certificate issued under this part may
voluntarily surrender it for cancellation, or for the issue
of a certificate of |ower grade, or another certificate with
specific ratings deleted. |If he so requests, he nust
include the follow ng signed statenent or its equival ent:

This request is made for ny own reasons, with ful
knowl edge that ny (insert nanme of certificate or
rating, as appropriate) may not be reissued to ne
unless | again pass the tests prescribed for its issue.

> Although the matter was docketed, it was not given the
traditional "SE'" (signifying "safety enforcenent”) nunber.
Rat her, it was designated "NA'-2, signifying the fact that it was
"not accepted" as a proper case for appeal.
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[now recodified as 49 U S.C. 44709],° because it allegedly

nodi fied his commercial pilot certificate by adding an expiration
date. The | aw judge disagreed, and granted the Admnnistrator's
nmotion to dismss the case for lack of jurisdiction. Noting that
(aside fromthe suspension of his DC-3 rating, which applicant
had appealed in a separate proceeding) applicant's flight
privileges were not affected by the issuance of a tenporary
certificate instead of a permanent certificate, the | aw judge
concl uded that the Board | acked jurisdiction under section 609,
and di sm ssed the case.

Appl i cant appeal ed fromthe |aw judge's dism ssal, and both
parties filed briefs. But before the Board could rule on
applicant's appeal, applicant noved that it be voluntarily
di sm ssed. Applicant stated the matter was noot because the
Adm ni strator had issued hima permanent certificate w thout the
DC-3 rating. The Adm nistrator subsequently expl ai ned, however,
that this permanent certificate was not issued as a result of any
change in the Admnistrator's position in the instant case, but
only because applicant had -- in a wholly unrel ated circunstance
-- earned a new rating (instrunent rating).’ The Admi nistrator
asserts that it is standard procedure when a pilot obtains

additional ratings to issue a new permanent certificate

® Section 609 authorized an appeal to the Board from an
"order anendi ng, nodifying, suspending, or revoking, in whole or
in part, any . . . airman certificate."

" The permanent certificate reflects applicant's recently-
obtai ned instrunent rating, but (because he had apparently still
not undergone the requested re-exam nation) no DC- 3 rating.
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reflecting the new y-obtained rating.
In any event, we dism ssed applicant's appeal in accordance
with his request.® Accordingly, the |aw judge's order dism ssing
the matter for lack of jurisdiction becane final.? This EAJA

cl aimfoll owed.

Applicant's EAJA Caim

Appl i cant sought $2294.80 in attorney fees and expenses
pursuant to the EAJA.'° The |aw judge denied the application,
hol di ng that applicant's EAJA clai mwas not cogni zabl e under our
EAJA rules since it did not arise froman enforcenent case under
section 609 of the Federal Aviation Act. See 49 C F.R
826.3(a).' He also noted that, even if applicant's EAJA claim
were permtted by our rules, it would nonethel ess fail because
applicant was not the prevailing party in this proceeding. On

this point, the law judge rejected applicant's assertion that the

8 Administrator v. Reinhold, NTSB Order No. EA-4240 (1994).

° Applicant cites Administrator v. Blair, NTSB Order No. EA-
4253 (1994) as support for his claimthat the | aw judge's order
shoul d not be viewed as a final disposition for EAJA purposes.
However, the |aw judge has aptly sunmarized why Bl air does not
stand for such a result in this case, and we adopt his anal ysis
of the issue. (Initial Decision denying EAJA fees, at 3, n. 3.)

1 The EAJA requires the government to pay to a prevailing
party certain attorney fees and costs unl ess the governnent
establishes that its position was substantially justified, or
t hat special circunstances woul d make an award of fees unjust.
5 US. C 504(a)(1).

1 Al t hough our rule contenplates EAJA clains arising from
ot her types of cases as well, applicant has not clained that this
case falls into any of those categories. He has consistently
asserted that this is an enforcenent action under section 609.
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Adm nistrator's issuance of a permanent certificate (apparently
in response to an unrel ated upgradi ng of applicant's certificate)
was a "vindication" of applicant's position in this proceeding.
W agree.

The Adm nistrator's issuance to applicant of a tenporary,
rather than a permanent, certificate pending his successful re-
exam nation for the DC-3 rating did not constitute an anmendnent
of his pilot certificate. Although the tenporary certificate may
have appeared different, in that it bore an expiration date,
applicant's flight privileges were the sane. There is no
indication in this record that the expiration date inposed any
real limtation on the exercise of applicant's privileges, as the
Adm ni strator indicated he was prepared to continue issuing
tenporary certificates as | ong as necessary.

The statutory right to appeal fromnodifications to one's
pilot "certificate" can fairly be understood to refer to
nodi fications to the rights and privil eges enbodied in that
certificate, not to changes in the formin which those rights and
privileges are docunented. As the action applicant conplains of
involved only a change in the form and was thus not appeal abl e
under section 609 of the Federal Aviation Act, this EAJAclaimis
not authorized under our rules.

Mor eover, even if the claimwere cognizable, applicant could
not recover under the EAJA because he is not the prevailing
party. Applicant has not disputed the Adm nistrator's assertion

that the permanent certificate he clains nooted this action was
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issued as a result of his unrelated application for an instrunent
rating. W agree with the | aw judge that the issuance of the
permanent certificate -- although it may co-incidentally have
satisfied applicant's unmet demands in this case -- does not

represent a "vindication" of his position.

ACCORDI NG&Y, I T IS ORDERED THAT:
1. Applicant's appeal is denied; and
2. The initial decision denying applicant's EAJA claimis

af firned.

HALL, Chairman, FRANCI S, Vice Chai rman, and HAMMERSCHM DT, Menber
of the Board, concurred in the above opi nion and order.



